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Opi ni on by Chapman, Adm nistrative Trademark Judge:
On August 3, 1999, applicant filed two applications,

both to register on the Principal Register the mark shown

! The original applicant, Nebraska Technol ogy Devel opnent

Cor poration, assigned both involved applications to The Board of
Regents of the University of Nebraska of Varner Hall, and
recorded the assignnent docunent with the Assignnent Branch of
the USPTO. See Reel 2047, Frane 0234.
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below. In addition, both applications include a disclainer
of “.com” and the follow ng description of the mark: *“The
mark conprises the letter C next to a globe, with the words

CLASS. COM printed beneath said | ogo.”
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Application Serial No. 75/766,621 was originally based
on claimed use dates of Cctober 1998, but in applicant’s
June 23, 2000 response, it requested that the basis be
changed from Section 1(a) of the Trademark Act to Section
1(b), claimng a bona fide intention to use the mark, which
was accepted by the Exam ning Attorney pursuant to
Trademark Rule 2.34(a)(2)(i). See also, TMEP 8806.03(c)
(Third Edition 2002). The goods and services involved in
t hat application were anended several tinmes and
ultimately were set forth as foll ows:

“educational software featuring courses
of instruction at the high school |evel
rendered renotely via a gl obal conputer
network on a private, independent-
study, single-student basis” in

I nternational Class 9; and

“educational services, nanely,
provi di ng courses of instruction at the

hi gh school |evel rendered renotely via
a gl obal conputer network on a private,
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i ndependent - st udy, si ngl e-student
basis” in International C ass 41.

Application Serial No. 75/766,623 was originally based
on applicant’s assertion of a bona fide intention to use
the mark in comerce, and that remains the basis of the
application. The goods involved therein were anended
several times and ultinmately were set forth as foll ows:

“printed instructional materials,
namely instructional course nmaterials
in the fields of high school
equi val ency di plonma certification and
hi gh school education for use in
connection with courses of instruction
rendered renotely via a gl obal conputer
network on a private, independent-
study, single-student basis” in

I nternational C ass 16.

Regi stration has been finally refused in each
application under Section 6(a) of the Trademark Act, 15
U S.C. 81056(a), on the basis of applicant’s failure to
conply with a requirenent to disclaimthe words
“CLASS. COM”  Such term according to the Exam ning
Attorney, is nerely descriptive of applicant’s goods and
services within the nmeaning of Section 2(e)(1l) of the
Trademark Act, 15 U. S.C. 81052(e)(1l), and therefore nust be
di scl ai red. However, in view of applicant’s disclainmer of
“.com” and as the Exam ning Attorney stated in her briefs

on appeal, “the only issue on appeal is the requirenent for

the disclainmer of the term CLASS.” (Briefs, p. 2.)
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Appl i cant has appeal ed, and briefs have been filed in
each application. Applicant did not request an oral
hearing in either application.

Because the applications involve conmon questions of
| aw and fact, and in the interests of judicial econony, we
have consol i dated the appeals for purposes of final
decision. Thus, we have issued this single opinion.

It is the Examining Attorney’ s position that the term
‘CLASS is nerely descriptive of a feature of applicant’s
goods and services. That is, applicant offers classes or
courses of instruction which are available through its
conput er software; that applicant’s instructional course
materials are used to teach classes; and that applicant’s
educational service involves providing courses or classes.

As evidence in support of her position, the Exam ning
Attorney submitted (i) the followi ng dictionary definition

of the term*“class” from The Anerican Heritage Dictionary

(1992): “4. b. a group of students who neet at a regularly
scheduled tine to study the same subject. c¢. the period
during which such a group neets: had to stay after class”;
and (ii) printouts of excerpted stories retrieved fromthe
Nexi s dat abase to denonstrate that the term*“class” is used
synonynously with the term “course” to nmean educationa

classes, as well as additional Nexis stories to denpnstrate
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that “class” is often used to refer to on-line courses or
cl asses. Sone representative exanples of these stories are
set forth bel ow (enphasi s added):

Headl i ne: Area School Districts Plan
United Push for More State Aid

... For exanple, the state guidelines
are based on high schools using a six-
period day. But as districts have
pushed students to take nore rigorous
courses, schools have added nore
periods to fit those classes into the
school day....

“The Washi ngton Post,” Septenber 6,
2000;

Headl i ne: Irish Dance Cl asses Are

St eppi ng I nto Suburbs

Lake in the Hlls and the Hanpshire
Park District will teamup to offer
Irish step dance cl asses begi nni ng
Wednesday. They are anong the | atest
to bring Irish dance courses,..
“Chicago Tribune,” Septenber 5, 2000;

Headl i ne: Hanahan Students Cel ebrate
Junp in SAT Scores

Turner and Cross Principal Figgins
Frayer plan to offer enrichnent
courses, possibly during the summer,
for students who are serious about
col l ege. Those classes w ||
concentrate on English and math skills.
“The Post and Courier” (Charl eston,
SC), Septenber 5, 2000;

Headl i ne: Playing at the Fair;
Politiking [sic] for the Eager
... H gher Education is reporting an

i npressive gain in the nunber of people
t aki ng col | ege courses over the
Internet. According to the IBHE, the
nunber of enrollees this spring in the
IIlinois Virtual Canpus — 26,214 — is
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al nost doubl e the nunber of students
who took on-line classes |ast fall

“The Pant agraph” (Bl oom ngton, IL),
August 20, 2000; and

Headl i ne: Atlanta Public School
Students Taki ng On-Li ne Cl asses at Hone

...District educators have devel oped

several on-line classes — including

al gebra I, algebra Il, advanced

pl acenent | anguage arts and econom cs —
that will count toward graduation. The

courses cost $275 each.

The state’ s |largest school district is
the first in Georgia to offer on-1line
courses devel oped by its educators to
all of its high school students.
Students at about 20 Georgia high
school s take on-line classes through

the Virtual H gh School project, a
Concord, Mass. -based program devel oped
with a federal grant to offer
chal | engi ng Web-based courses

“The Washi ngton Ti nmes,” August 11
2000.

Applicant maintains that the term*®CLASS is
suggestive and does not i medi ately convey the nature of
applicant’s goods and services because the term has
nunerous definitions; that the term®“class” carries a
suggestive doubl e entendre suggesting applicant’s goods and
services are “high quality” or the “best of their kind”
t hat applicant does not offer courses to a traditional
group of students neeting together at a single |ocation;

and that any doubt as to nere descriptiveness is resol ved

in applicant’s favor.
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In support of its position applicant referenced two
different dictionaries to show the nmultiple nmeanings of the
term*®“class.” In applicant’s June 23, 2000 response
(unnunmbered p. 4) applicant sets forth 10 definitions of

the termfrom Wbster’s New Col | egi ate Di ctionary,

including the follow ng:

“(1) a group sharing the sane econom c
or social status (i.e., the working
class); (2) social rank, especially
hi gh social rank; (3) high quality
(el egance); (4) a course of
instruction; (5) a body of students
meeting regularly to study the sane
subj ect, or the period during which
such a body neets; (6) a body of
students or alumi whose year of
graduation is the sane....”

In applicant’s brief (p. 4) applicant sets forth 13

definitions of the termfromMerriamWbster’s Col | egi ate

Di ctionary, including the foll ow ng:

“(1) a body of students neeting
regularly to study the sane subject;

(2) the period during which such a body
neets; (3) a course of instruction; (4)
a body of students or alummi whose year
of graduation is the sanme; (5) a group
sharing the sanme econom c or soci al
status (i.e., the working class); (6)
soci al rank, especially high social
rank; (7) high quality (el egance)...

The ot her evidence submitted by applicant consists of
phot ocopi es of USPTO dat abase records of eight third-party

registrations to show how t he USPTO “has deci ded anal ogous
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cases.” (Reply brief, p. 2.) Applicant explai ned that
“I's]ignificantly, none of these exanples disclaimthe term
CLASS or COURSE, and none were issued under the provisions
of Section 2(f).” (Enmphasis in original.) (Reply brief, p.
3.) Evidence submtted for the first tinme with the reply
brief is untinely and will not be considered. See
Trademark Rule 2.142(d). However, even if this evidence
had been consi dered, we point out that in seven of the
eight third-party registrations the involved mark was
presented as one word with no space, or with a hyphen or a
period (i.e., “dot”) between the words. Therefore,
standard USPTO di scl ai mer policy would be that a disclai ner
is not generally required in those situations. See TMEP
8§81213.05(a) and (a)(ii). The remaining third-party
registration is for the mark QU CK COURSE (Reg. No.
1,699,808), and it, in fact, does include a disclainer of
the word “CLASS.”

Mor eover, we note applicant’s specinens submtted in
application Serial No. 75/766,621 (originally based on
clainmed dates of first use, but [ater anmended to be based
on applicant’s assertion of a bona fide intention to use
the mark in commerce). The specinens appear to be
printouts fromapplicant’s website, carrying the title

“CLASS. COM Prelim nary Website”; and including statenents
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such as the following: “CLASS.COMw Il offer conplete
online high school courses, course services...,” and “These
courses are now in use as part of an accredited online high
school operated by the Division of Continuing Studies

| ndependent Study Hi gh School at the University of

Nebr aska- Li ncol n.”

It is well settled that a termor phrase is considered
nmerely descriptive of goods or services, within the nmeaning
of Section 2(e)(1), if it imrediately conveys infornmation
concerning a significant ingredient, quality,
characteristic or feature thereof, or if it directly
conveys information regarding the nature, function, purpose
or use of the goods or services. See In re Abcor
Devel oprment Corp., 588 F.2d 811, 200 USPQ 215 (CCPA 1978).
Mor eover, whether a termor phrase is nerely descriptive is
determined in relation to the goods or services for which
registration is sought. See In re Bright-Crest, Ltd., 204
USPQ 591 (TTAB 1979). See also, In re Consolidated G gar
Co., 35 USPQ@d 1290 (TTAB 1995); and In re Pennzoi
Products Co., 20 USPQ2d 1753 (TTAB 1991).

The Exami ning Attorney has established the
significance or neaning of the term*®CLASS,’ as nerely
descriptive of a significant feature of applicant’s goods

and services, specifically, that applicant provides
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consuners with a “class” in the context of applicant’s
educati onal services, educational software and its
education instructional materials. |In fact, the fourth
listed definition in Webster’s dictionary and the third
definition in MerriamWbster’s dictionary of “class,”
submtted by applicant, both support that fact -- “a course
of instruction.”

Applicant’s argunent that the termhas nmultiple
meani ngs (e.g., social or economc status, high quality,
al umi who graduated the sane year) is sinply not
persuasive as the Board nust consider the question of nere
descriptiveness not in a vacuum but in the context of the
identified goods and services. Further, applicant’s
argunment that the mark has a double entendre is essentially
relating the term*®“class” specifically to one of the many
definitions thereof--that is, high quality, elegance. This
is not so nuch a double entendre as it is sinply
enphasi zi ng one of the numerous meani ngs al ready argued by
appl i cant.

Applicant’s argunent that its identified goods and
services do not involve “a body of students neeting
regularly to study the sane subject” is unpersuasive of a
different result herein. It is clear that applicant’s

goods and services, as identified, will be used or offered

10
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t hrough the Internet and not in a traditional “brick and
nortar” school. However, the “body of students neeting

together..” is sinply one of the definitions of “class”.
The record is clear that “class” al so neans “a course of
instruction” which is clearly involved in applicant’s goods
and services. The nethod by which the goods and services
are offered is not determ native, especially where, as
here, the Exami ning Attorney has submtted several stories
retrieved from Nexis establishing that it is comonly
understood that a person may individually take an online
course or class.

The Exam ning Attorney has established that “class” is
a nerely descriptive termin the relevant fields involved
in applicant’s goods and services. Applicant has not
overcone the Exam ning Attorney’s evidence of the ordinary
nmeani ng of the term*“class” in relation to applicant’s
identified goods and services. See In re QOraha Nati onal
Corporation, 819 F.2d 1117, 2 USP@d 1859 (Fed. Cir
1987) (Court affirnmed the Board s decision on a requirenent
for a disclainmer of the nerely descriptive term“FirsTier”
for banking services); In re Lean Line, Inc., 229 USPQ 781
(TTAB 1986) (requirenent for a disclainmer of the nerely
descriptive term“lean” for a variety of |ow calorie foods

affirnmed); Inre IBP, Inc., 228 USPQ 304 (TTAB 1985)

11
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(requirenment for a disclainmer of the nerely descriptive
terns “select trinf for pork affirmed); and In re
Truckwiters Inc., 219 USPQ 1227 (TTAB 1983), aff’d
unpubl’ d Appeal No. 84-689 (Fed. Cir., Novenber 1, 1984)
(requirenment for a disclainer of the nerely descriptive
term“witers” for insurance agency services affirned).

As our primary review ng court stated in Dena Corp. v.
Bel vedere International Inc., 950 F.2d 1555, 21 USPQd
1047, 1051 (Fed. Cir. 1991):

The Lanham Act’s di scl ai mer requirenent
strikes a statutory bal ance between two
conpeting trademark principles. On the
one hand, it provides the benefits of

t he Lanham Act to applicants for
conposite marks with unregi strabl e
conponents. On the ot her hand, the Act
prevents an applicant from clai m ng
exclusive rights to disclained portions
apart fromconposite marks. The
applicant’s conpetitors in the sane
trade nust remain free to use
descriptive terms w thout |egal
harassnment. DeWalt, Inc. v. Magma
Power Tool, 289 F.2d 656, 662, 129 USPQ
275, 281 (CCPA 1961). By encouragi ng
definition of the rights clained in a
conposite mark, the Act discourages
unnecessary litigation.

Deci sion: The requirenment under Section 6 for a
di sclainmer of the term*'CLASS is affirmed in each
application. However, this decision will be set aside and
t he marks published for opposition if applicant, no | ater

than thirty days fromthe mailing date hereof, submts an

12
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appropriate disclainer of ‘CLASS in the applications. See

Trademark Rule 2.142(9).
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